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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
JOSHUA WINMILL,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

Nos. 45548 & 45549
Minidoka County Case Nos.
CR-2016-2103 & CR-2016-2147

RESPONDENT’S BRIEF

Issue
Has Winmill failed to show any basis for reversal of the district court’s orders denying
his Rule 35 motions for reduction of sentence?

Winmill Has Failed To Establish Any Basis For Reversal Of The District Court’s Orders
Denying His Rule 35 Motions
In case number 45548, the state charged Winmill with unlawful possession of a firearm,
with a persistent violator enhancement. (R., pp.45-50.) In case number 45549, the state charged
Winmill with aggravated battery, domestic battery in the presence of children, felony domestic
battery, attempted strangulation, and aggravated assault, with a persistent violator enhancement.
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(R., pp.229-36.) Pursuant to a plea agreement, Winmill pled guilty to unlawful possession of a
firearm in case number 45548 and to two counts of aggravated assault (one count amended from
attempted strangulation) in case number 45549, and the state dismissed the remaining charges
and enhancements. (R., pp.121-24, 308-11.) The district court imposed consecutive sentences
of five years indeterminate for unlawful possession of a firearm, five years fixed for the first
count of aggravated assault, and five years, with one year fixed, for the second count of
aggravated assault.

(R., pp.138-41, 326-29.)

Winmill filed a timely Rule 35 motion for

reduction of sentence in each case, which the district court denied. (R., pp.142-43, 147-48, 33839, 343-44.) Winmill filed notices of appeal timely only from the district court’s orders denying
his Rule 35 motions. (R., pp.16, 345-48.)
Winmill asserts that the district court abused its discretion by denying his Rule 35
motions for reduction of sentence because, in the affidavit he submitted in support of his motion,
he disputed certain factual information with respect to the instant offenses, claimed his wife was
“under the influence of Meth” and “distressed when [s]he gave the [s]tatements,” and stated:
“prosicuter threts of more charges and or more time if I didn’t accept the deal”; “I felt that there
has been some amount of ‘infuleces’ going on between the prosicuter and the Att. of John and
Gena Hapel”; and, “I feel like there is a confliclt of instrest involed in my case, Due to the fact of
my wife turning in Lance Stevnson in for threting Her to have to testifie aginst Me.”
(Appellant’s brief, pp.2-4; R., pp.145, 341 (spelling and capitalization original).) Winmill has
failed to establish any basis for reversal of the district court’s orders denying his Rule 35
motions.
If a sentence is within applicable statutory limits, a motion for reduction of sentence
under Rule 35 is a plea for leniency, and this court reviews the denial of the motion for an abuse
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of discretion. State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007). To prevail on
appeal, Winmill must “show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the Rule 35 motion.” Id.
Winmill has failed to satisfy his burden.
Winmill provided no new information in support of his Rule 35 motions for reduction of
sentence. Winmill’s claim that his wife was using drugs was before the district court at the time
of sentencing. (Tr., p.13, Ls.10-14.) Although Winmill claims there were “influences,” threats,
and/or a conflict of interest in his case (R., pp.144-45, 340-41), such claims of defects in the
underlying proceedings do not fall within the scope of a Rule 35 motion. See, e.g., State v.
McDonald, 130 Idaho 963, 965, 950 P.2d 1302, 1304 (Ct. App. 1997) (“[Rule 35] cannot be used
as the procedural mechanism to attack the validity of the underlying conviction.”). With respect
to Winmill’s challenges, in his Rule 35 motion, to certain factual information that was contained
in the presentence materials (see PSI, pp.6, 49-50 1) and argued at sentencing, he specifically
declined the opportunity, at sentencing, to make corrections to the presentence report and he also
specifically agreed that “the PSI is factually accurate and the court can rely on it when fashioning
the sentence” (Tr., p.5, L.21 – p.6, L.1).

Thus, any error by the court in relying on the

description of the instant offenses that was contained in the PSI was clearly waived by Winmill.
State v. Blake, 133 Idaho 237, 240, 985 P.2d 117, 120 (1999) (invited error doctrine prevents
party who played role in prompting an error from claiming it on appeal); State v. Carlson, 134
Idaho 389, 402, 3 P.3d 67, 80 (Ct. App. 2000) (invited error estops party who consented in error
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PSI page numbers correspond with the page numbers of the electronic file “45547-45548
Winmill Confidential Exhibit.pdf.”
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form claiming it on appeal). Even if this claim of error were preserved for appellate review, it is
without merit, as Rule 35 functions to allow a defendant to request leniency in light of “new or
additional” information that was not available at the time of sentencing, and Winmill clearly
would have been aware, at the time of sentencing, of any such factual inaccuracies.
Because Winmill presented no new evidence in support of his Rule 35 motions, he failed
to demonstrate in the motions that his sentences were excessive. Having failed to make such a
showing, he has failed to establish any basis for reversal of the district court’s orders denying his
Rule 35 motions for reduction of sentence.

Conclusion
The state respectfully requests this Court to affirm the district court’s orders denying
Winmill’s Rule 35 motions for reduction of sentence.

DATED this 8th day of May, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 8th day of May, 2018, served a true and correct
copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
ELIZABETH ANN ALLRED
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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